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Alliance Defending Freedom (ADF) is an
alliance-building, non-profit, legal organization
that advocates for the right of people to freely
live out their faith.

The experienced team of ADF education atforneys has litigated
hundreds of cases against public schools throughout the nation,
enabling students to freely express their faith through each stage
of their education, from kindergarten through college. These
cases have secured students’ rights to speak publicly about their
faith, distribute religious literature, and hold religious events, as
well as exercise their collective right to form religious student

groups and enjoy equal access to school facilities and funding.

ADF is dedicated to ensuring that Christians remain free in their
educational pursuifs. The purpose of this handbook is fo inform
students, parents, teachers, and coaches about their legal rights
within a public school setting. Parts I-1ll focus primarily on students’
rights within the K-12 environment, while Part 1V focuses on situations

that may arise for students within the public university setting.

As you review this handbook, if you feel that you or your child have
been discriminated against because of your faith, or simply have
further questions about your rights, ADF is here to help. Please email
ADF af legalhelp@ADFlegal.org or call 1-800-835-5233. The
ADF website also features a variety of resources pertaining to the

profection of students’ rights, and can be found af ADFlegal.org
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WHAT RIGHTS

DO INDIVIDUAL

K-12 STUDENTS HAVE
TO EXPRESS THEIR FAITH

AT SCHOOL?



The First Amendment to the U.S. Constitution,
which states that “Congress shall make no law . ..
abridging the freedom of speech” or “prohibiting
the free exercise” of religion, protects students’
right to engage in religious expression and
freely exercise their faith. Government bodies,
including public schools, are thus prohibited from
singling out religious speech or religious conduct
for discriminatory freatment.” As the Supreme
Court has explained, “[s]tudents in school as
well as out of school are ‘persons’ under our
Consfitution. They are possessed of fundamental

rights which the State must respect.”

Accordingly, public schools may not suppress or exclude student
speech simply because it is religious or contains a religious
perspective.* Nonetheless, many students face hostility and
censorship in expressing their faith. The following information
covers common questions regarding students” individual right to

express their faith within a public school setting.



Do students have the First Amendment right to
express their religious beliefs at school?

Students retain their First Amendment liberties while on a

school campus. They have the right to share their beliefs, pray,
evangelize, read Scripture, and invite students to participate in
such activities so long as they are voluntary, student initiated,
and not disruptive or coercive. A school may not prohibit student
expression during non-instructional time unless it (1) materially
and substantially interferes with the operation of the school, or (2)
infringes on the rights of other students.* A school may not prohibit

student expression solely because others might find it offensive.®

Can students express their religious beliefs during
class or in an assignment?

While in class, students are free to express their religious views
in a class discussion or as part of an assignment (such as an
oral presentation or written essay), so long as the expression
is relevant fo the subject under consideration and meets the
requirements of the assignment. School officials cannot prohibit
religious expression in class unless they have a legitimate

educational purpose for doing 0.



Can students distribute religious material
at school?

Yes, students have the right to distribute religious and
nonreligious material at school during non-instructional time.”
Of course, schools may bar any material that (1) materially
and substantially interferes with the operation of the school, or
(2) infringes on the rights of other students.® But schools may
not ban student literature distribution outright nor may they
restrict literature based on its

religious confent or viewpoint.? S C H O O L S

For example, schools cannot

bar students from distributing M AY N O T
Christmas gift bags or invitations R E S T R I C T

to religious events (i.e., a youth LITERATURE BASED ON

activity sponsored by a church) RELIGIOUS

— which are considered private

speech — simply because they VIEWPOINT
contain religious confent.”” But

schools are permitted to enact reasonable time, place, and
manner regulations; for example, a requirement that students
distribute free literature to the general student population during

non-instructional time.



Can students advertise religious events at school?

Students may post signs on walls and bulletin boards and make
announcements over public address systems about religious evenfs
at school to the same extent they may advertise similar secular
activities. If students are, for example, allowed to post signs or
make announcements regarding non-curricular events, such as the
Day of Silence, students may similarly advertise religious events,

such as See You at the Pole and the Day of Dialogue."

STUDENTS MAY
Can students pray at

PRAY  schook

AT SCHOOL

ON THEIR OWN OR IN Since pravyer is private

G R O U P S speech, students may engage

in it at school, as long as it

would not appear that the
school endorsed it."? Thus, students may pray at school on their
own or in groups during non-instructional time so long as it is not
disruptive. Students can, for example, pray over their meals in the
cafeteria and even join with other students to pray around the

flagpole before the start of school.



Can students pray at their school graduation or hold
baccalaureate ceremonies?

The consfitutionality of a graduation message, including o
religious message, hinges on whether it is considered private
speech — or, in other words, whether an objective observer
would view the message as a “state endorsement of prayer

in public schools.""* A school policy containing the following
elements should prevent any appearance of endorsement: (1)
The school creates a time at graduation for a student to speak
on a matter of his or her own choosing; (2) Neutral criteria
determine which student(s) is (are) allowed to speak during this
time; (3) There is no involvement or prior review of the speaker’s
message by the school or school staff; and (4] Students are
instructed that their speech may not materially and substantially
inferfere with the graduation ceremony, or be vulgar, lewd or

obscene.!

Similarly, a school may permit a baccalaureate ceremony with
religious content on its property when the event is sponsored and
organized solely by private parties and when the school opens
up ifs facilities to community groups generally. A private religious
event that happens fo be graduation related simply does not

pose a constitutional problem.



Can students offer a prayer before the beginning of a
sporting event?

Private speech even at school-related functions is protected by
the Constitution. Courts have held that school policies which
equate all student religious speech with State speech go too far
and actually violate an individual's free speech rights.> A school
does not need to prohibit private religious speech in public
places in order to avoid

violating the Establishment

Clause.'® The test is whether T H E T E S T

the prayer is genuinely student IS WHETHER THE

initiated and student led, and P R AY E R I S
not part of a school policy G E N U IN E LY

STUDENT-INITIATED
AND STUDENT-LED.

which encourages or endorses
it. Similar fo the guidelines
noted above for graduation, a
school can allow a pre-game
message fo be given by a neutrally-selected student, and the
message chosen by the student, whether religious or not, should
be permissible. This should prevent any appearance of
endorsement regarding student messages, including those that
are religious in nature. Students, including those on sports teams,
are also permitted to pray fogether before or after sporting

events, provided the prayer is student initiated and student led.



Can students wear religious clothing to school?

Schools may not single out religious clothing or articles (such as
Rosary beads) or clothing displaying a religious message for
unfavorable treatment. Students may wear religious clothing
required by their religion fo the extent that other like articles of
dress are permitted. Clothing or jewelry bearing a religious
message is freated as speech, and cannot be restricted unless it
(1) materially and substantially interferes with the operation of the

school, or (2) infringes on the rights of other students.'”

Does the so-called “separation of church and state”
justify restrictions on student religious expression?

Schools cannot claim that the so-called “separation of church
and state” or the First Amendment's Establishment Clause justifies
banning religious expression on campus. The school does not
endorse private student speech. Indeed, courts have made it
very clear that the school’s obligation is to educate the audience
about the First Amendment, not silence the speaker out of fear
that the audience will misperceive that the school, by allowing

the speech, is endorsing it.'®



Can students leave campus during the school day to
participate in religious instructional activities?

Schools may permit students to leave the campus during

school to attend religious instruction. Such programs, which

are commonly known as “released time,” were upheld as
constitutional by the Supreme Court over 60 years ago.'”

The Court held that there was no constitutional violation because
the released time insfruction did not occur on school property,
school officials did not coerce students into participating in the
program, and the school did no more than to “accommodate
their schedules to a program of outside religious instruction."?°
However, it is ultimately left to the discrefion of each school
district to decide whether it will permit students to leave campus

to aftend released time programs.

There are many local and national organizations that sponsor
released time programs. ADF encourages anyone inferested to

learn more about the programs offered in their area.?!



Do students have the right to engage in religious
expression during school-organized events such as a
talent show?

Yes, just as a student has the constitutional right to express his or
her religious beliefs in a class assignment, he or she generally
has the right fo do so af a school talent show.?? This is especially
true when the selection of the talent belongs entirely to the
student and participation in the falent show is completely voluntary.
Because the talent is the

student’s personal expression,

THE TALENT and not that of the school, it is

IS THE STUDENT'S subject to full protection under

PER S O NAL the First Amendment. Therefore,

students can sing and dance

EXPRESSION fo religious songs and perform
AND IS PROTECTED instrumental religious music.
BY THE CONSTITUTION.
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WHAT RIGHTS

DO RELIGIOUS CLUBS HAVE

TO ACCESS

SECONDARY SCHOOL

FACILITIES?



The rights of religious student clubs in public
secondary schools are protected by the First
Amendment to the U.S. Consfitution and the
Equal Access Act (“the Act”), passed by
Congress in 1984.” The basic purpose of the
Act is to put religious clubs on equal footing with
all other student clubs by allowing them the same
privileges and access to school facilities that
other recognized student clubs enjoy.” Once the
school recognizes a single noncurriculum-related
club, it is said to have created a “limited open
forum,” triggering the Act and entitling all other
qualified student clubs (like a Bible Club) fo the
same access and benefits of school facilities
enjoyed by any other noncurriculum club.”

A "qualified student club” is one that is student initiated and
student led. Faculty can be involved only to monitor, facilitate,
or supervise, and non-school persons cannot be regularly
and directly involved in the meetings.?® The school sill retains
the ability to regulate and restrict clubs that “materially and
substantially interfere with the orderly conduct of educational
activities within the school."?” Schools also have the right to

“maintain order and discipline on school premises, to protect the

12



well-being of students and faculty, and to assure that attendance

of students at meefings is voluntary."?®

The rights of religious student clubs also stem from the First
Amendment to the United States Constitution, which offers
protection beyond that which the Act provides.?? Religious
student clubs are allowed in public schools because there is

a difference between “government speech endorsing religion,
which the Establishment Clause forbids, and private speech
endorsing religion, which the Free Speech and Free Exercise
Clauses protect.”*° Public Schools cannot exclude cerfain clubs
based on their religious viewpoints or practices.*’ Once a school
allows access to any student club, school officials cannot deny
recognition or benefifs to other clubs based on students’ desire
fo exercise their religious freedom.?? The following information
addresses some common questions regarding the right of

religious student clubs to express their faith in public schools.

Can religious clubs hold meetings on campus?

In general, the Act says that meetings of recognized non-
curriculum related clubs, like religious clubs, may take place

"33 “Noninstructional

on campus “during noninstructional fime.
time” means “time set aside by the school before actual
classroom instruction begins or after actual classroom instruction

ends.”** Although attfendance at school during certain hours is

13



mandatory, courts will look af the actual activity taking place

and evaluate whether the activity is voluntary and/or related

to school instruction, even though students are required to be
on campus during the time

period.?*> For example, if

PUBLIC SCHOOLS
students may choose from a

C A N N O T variety of activities (such as

EXCLUDE CLUBS club participation, free time,
BASED ON THEIR or seeking assistance from

RELIGIOUS a Te.C?cher)|duriPr:g oisT:dehn.T
VIEWPOINTS. activity or lunch period, this

should not be considered

insfructional time because
students may only receive instruction if they so choose.*® The
imporfant aspect of the meeting is that it is voluntary, not as
to whether students have to be at school during that time, but

whether they may choose fo attend the meeting itself.*”

More specifically, a school may limit the time and place it allows
recognized non-curriculum clubs to meet on its campus, but it
must freat all student clubs equally.*® Usually, clubs meet during a
school's activity hour, just before or after school, or during lunch.
Each of these time periods are permitted by the U.S. Consfitution
and the Act. However, a school may limit time periods as long
as it applies the same rule to all clubs. For example, the school
could say that no clubs may use the cafeteria after school, or
clubs meeting before school cannot meet earlier than an hour

before school starts.

14



Can religious clubs use school equipment, such as
audio/visual or sports equipment?

Under the Act, the school is notf required “to expend public funds
beyond the incidental cost of providing the space for student-
inifiated meetings.”*” But under the First Amendment, if the school
allows secular clubs to use supplies or equipment such as audio/
visual or transportation equipment that clearly fall outside the
incidental cosfs of providing a meeting place, these benefits must
be made available to religious clubs as well.*° In other words, if
the school allows a recognized student club to use supplies and
equipment, then it is a violation of religious clubs’ free speech
rights to deny them the same use based on the religious nature
of their speech.*' Courts have made it clear that equal access

is not endorsement of religion, and students have the maturity to
understand that principle.*? Granting equal access fo religious
clubs ensures neutrality, rather than showing any partiality of the
school.#® Furthermore, if any parfiality is inferred, it is the fault

of the school, because “the school itself has control over any
impressions it gives its students"* and can easily make clear

that religious clubs’” activities are not school endorsed. Therefore,
allowing equal access to school equipment does not amount to

an improper endorsement of religion by the school.

15



How may a religious club advertise for its meetings

and other events?

Under the First Amendment and the Act, every club that meefs

the Act's requirements and is a recognized student club is

allowed the same access to the school’s facilities as every

other recognized club. This includes access to public address

RELIGIOUS CLUBS HAVE

THE SAME
ACCESS

TO SCHOOL FACILITIES
AS OTHER CLUBS

systems, bulletin boards, the
school newspaper, and other
avenues that schools allow
students to use fo advertise

meetings and other events.*?

Students also have First
Amendment free speech
rights to distribute religious

literature. But schools may

“impose content-neutral time, place, and manner restrictions” on

student clubs’ advertisements.“® For instance, it may require all

flyers for club activities to be posted on a certain bulletin board

to avoid clutter (so long as all clubs are treated equally).

16



Can religious clubs get funding from the school for
their activities?

School funding for general student activities may come out of
the Associated Student Body [ASB) budget or other student
organizational funds that come from student fees. In that
scenario, the school cannot discriminate against recognized
religious sfudent clubs by denying them equal access fo funds
simply because of their religious viewpoint.*’ If other recognized
clubs are allowed to access ASB funds and participate in
activities such as fundraisers and other events, a recognized

religious student club must have the same opportunities.

Can club meetings be held on campus if the student
club is not recognized by the school?

Depending on a school's policies and procedures, student clubs
typically need to go through an application process to become
an officially recognized student organization. Once the club

is approved as a recognized organization, the club must be
provided access to facilities, funding, and other privileges fo the
same degree afforded other student organizations. The school
may not place restrictions on a religious club'’s ability to function

as a sfudent organization based on its religious point of view.

17



Can religious clubs have specific expectations of their
members, such as they must identify as a Christian or
must adhere to a certain code of conduct?

Yes, the First Amendment protects the right of student clubs to
select their members and leaders based upon their adherence to
the club's beliefs.*® The Supreme Court recently established that
the First Amendment prevents the government from “interfering with
the freedom of religious groups to select” those who “convey(]
[their] message and carry[] out [their] mission.”” When religious
student clubs select individuals who share their religious beliefs to
be voting members and leaders, they are exercising this religious
freedom. Thus, schools violate the rights of religious students by
requiring them to abandon their right to associate with persons
who share their beliefs as a condition to receiving recognition as a

student club.”®

18



If the school does not recognize any non-curricular
student clubs, is there a way to hold religious club
meetings?

First, it must be certain that there are, in fact, no extracurricular
student clubs meeting on campus. In past cases, schools have
labeled cerfain clubs “curriculum-related,” which were actually
defermined by a court to be non-curricular student clubs.®! If the
school has allowed at least one non-curricular student club to
meet and use school facilities and equipment, it must allow other

non-curricular clubs an equal opportunity to do so.

If the school legitimately does not allow any student-led, non-
curricular clubs on campus, a request to use school facilities as
an off-campus, private group may still be allowed. If the school
allows community groups to use its facilities, it may have
established parameters covering the types of groups and
activities allowed. As long as the group meets the criteria, the
school must not discriminate against a club based on its religious
speech.*? Students may also “meet” informally during lunch and
before or after school in the same manner other students may

gather to socialize.

19



What recourse does a religious club have if the school
refuses to recognize it as a student club?

IF the school denies a religious club equal access to resources
or facilities, or has established restrictions that infringe upon
freedoms of speech or religion, the student (and, if necessary,
the parents) should meet with the principal or dean to discuss the
matter and request a resolution. ADF can provide documentation
fo help explain the law. Should school officials sfill refuse to adijust
their policy or practice, ADF can write a lefter on the student’s
behalf to ask that the school officials correct their actions, and then

look info the possibility of litigation in court if the school persists in

its unlawful conduct.




Can schools place restrictions based on religious
content

Schools cannot censor the speech of student groups simply

because the speech is religious. A school can only place

restrictions on speech confent if the regulation is necessary to

serve a compelling stafe interest and the rules are narrowly

drawn for that purpose.®® Generally, that means that any policies

regulating speech should be content-neutral and geared towards
ensuring a safe, non-

disruptive educational

SCHOOLS CANNOT
environment. But prohibitions

P R O H I B I T against using certain words

RELIGIOUS CLUBS or wearing items that have
FROM USING religious significance are

RELIGIOUS WORDS OR viewpoint-based and

S Y M B O L S considered discriminatory

under the First Amendment >

Schools cannot prohibit
religious clubs from using religious words or symbols on their
advertisements and other documents distributed to students,

unless the speech causes a material and substantial disruption.

21



WHAT CAN STUDENTS,
COACHES, AND TEACHERS

DO AS PART OF
A RELIGIOUS CLUB

ON CAMPUS?



Students in official student clubs, as private
individuals, possess broad freedom to engage
in religious speech on campus under the Equal
Access Act and the First Amendment. But these
clubs must be student initiated and student lead.
That means coaches, teachers’, and other
adults” ability to attend, lead, or participate in
school-recognized clubs is limited. Clubs that
want teachers, coaches, and other adults to
play a greater role in their activities may operate

before or after school as community groups.

The following information addresses some common questions
regarding sfudents’, coaches’, teachers’, and other adults’

participation in religious clubs on campus.

23



What can a religious club talk about during its
meetings?

Students are free to discuss any issues and engage in any
religious speech they desire at meetings. The school does not
have control over the content of the meeting, even though the
meeting fakes place on the school’s campus. The school is
obligated under the Equal Access Act and the First Amendment
fo provide equal access to all recognized student clubs,
regardless of the content of their meetings, unless they “materially
and substantially” disrupt the educational process.®® Since the
meetings take place during non-instructional time, there is little,

if any, danger that the educational process would be materially
and substantially disrupted by religious activities. Therefore,
students may pray, sing songs, read the Bible, and evangelize to

others during their meefings.

It is important to note that there is a restriction for teachers or

coaches who aftend meetings of clubs officially recognized by
the school. Since teachers and coaches are school employees
their speech may be considered endorsed by the school, which
raises Establishment Clause concerns. The Act states that school

officials may be “present...only in a nonparficipatory capacity.”®

24



CLUB LEADERS

Who can be a leader of a religious club?

The Act specifies that school-recognized clubs must be
“voluntary and student initiated, ... there [can be] no sponsorship
of the meeting by the school, ... [and] employees or agents of
the school or government [may be] present af religious meetings
only in a nonparticipatory capacity (emphasis added).””” Students
may serve as club leaders and participate without restriction.

But teachers and coaches, including those who serve as faculty
advisors, may only attfend meetings of recognized clubs to
monitor, facilitate, and,/or supervise. It is up to school officials,

not the students, to make it clear that the club is student-led.?®

The Act also provides that “nonschool persons may not direct,
conduct, control, or regularly attend activities of [recognized]
student groups.”™? Therefore, if a parent or some other person who
does not either attend the school or work at the school wants to
be involved in club meetings, they can only do so in a facilitative

manner, and cannot regularly attend or lead the meetings.
If a religious club wanfs a greater degree of leadership from ifs

faculty advisor or another outside person, it has the choice fo

not register as a recognized student club. In that case, the club

25



will still be able to use the campus for meetings as an outside
community group, provided outside groups are permitted to use
school facilities. But the club may not receive the same access to
benefits, such as bulletin board and equipment usage, that the

school allows recognized student clubs.

Can a religious club be considered a Community
Group, rather than a Recognized Student Club, so
that teachers and coaches can be more involved?

IF religious clubs would rather meet as a community group than o
recognized student club, then the proper procedures set forth by
the school would need to be followed. Becoming a community
group will mean that there are fewer restrictions on teacher,
coach, and parent involvement, so teachers and coaches can
lead meetings and participate in any and all religious speech.®®
But it also means that the club is giving up the benefits of being
a recognized sfudent club, including access to advertising
avenues, school funding, and the ability fo meet on campus

during the school’s activity period.

26



What can students who serve as religious club leaders
do on campus?

Students are allowed to freely pray and discuss religious ideas

during their meetings, as discussed above. Their rights of free

speech and free exercise of religion are protected by the First
Amendment and cannot

A STUDENT'S RIGHT TO be taken away by public

hools. This rul l
ENGAGE .. ienino

-AELIGIOUS ShERCM position of leadership, as

I S N O T long as the position does not

require the student fo speak
RESTRICTED TO CLUB
MEETING TIMES.

on behalf of the school.

A sfudent’s right to engage
in religious speech is not restricted to club meeting times. The
First Amendment right of free speech extends to students as
individuals wherever they are on campus, as long as they do not

inferfere with school activities or the rights of other students.®’
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Can religious clubs invite outside speakers to
meetings?

Outside speakers are permissible at religious club meefings,
and they can speak on any fopic. A club inviting speakers to
supplement their presentation

must follow the school’s

policies related to recognized O U T S I D E
student clubs’ use of school SPEAKERS

facilities. Promotion of the ARE PERMISSIBLE
event must make it clear that AT RELIGIOUS

attendance is purely voluntary, L B
and that the speaker is hosted
and endorsed by the student MEETINGS

club, not the school.

A school may decide to reserve use of ifs facilities for certain
general groups or fopics, but it cannot exclude religious views
or otherwise “regulat[e] speech when the specific motivating
ideology or the opinion or perspective of the speaker is the
rationale for the restriction.”*? To do so is considered viewpoint
discrimination, which violates freedom of speech rights and is

unconstitutional.®®
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COACHES & TEACHERS

Generally, coaches and teachers are free to falk
about religion in an objective manner.”* But when
acting as a school employee, they must be more
careful when engaging in a discussion of their

own religious beliefs with students, whether or not
that is part of a student meeting. Courts have two
main concerns with school employees’ speech

that do not arise with student speech.

The first is a concern that it will appear that the school endorses
the teacher’s religious views. Courts have held that, simply
because of the teacher's position in the school, “a teacher’s
speech can be faken as directly and deliberately representative of
the school.”®* If this happens when a teacher or coach engages in

religious speech, concerns arise under the Establishment Clause.

The second concern is that because teachers give grades, and
similarly, coaches evaluate athletes, when teachers and coaches
share their religious beliefs, it could have a coercive effect on
students.®® Students and student athletes may feel that if they
shared the religious views of their teacher or coach, they would
be given an advantage; or conversely, if they did not share the
same views, then they would be pendlized by receiving lower

grades or being “put on the bench.”

29



When it comes to involvement with a religious club, teachers
must be aware of separating their private religious speech from
their role as a public employee to preserve the club’s opportunity
fo exist on campus. While faculty may serve as advisors o a
religious club, or gather with students outside of their school
responsibilities to discuss personal views, they must prevent

their support of religious clubs from coming across as favoritism

toward participating students.

May coaches lead prayer at practices and games?

Since coaches are employees of the school, they may not
lead prayer at either pracfices or games. The dangers of an
appearance of school endorsement and fear of coercion are
present with coaches as well as teachers, because coaches
are also employees of the school and represent the school o
the athletes during these times.®” In addition, the possibility of
athletes feeling compelled to participate in the religious activity

is great.

Students may have their own times of prayer (as long as they
inifiate it and lead it] that take place immediately before or after
practices and games, and the coach may be present at the

place and time to maintain order and discipline.
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How much involvement can faculty sponsors have in
religious club meetings?

Many schools require each recognized student club to have a
faculty sponsor. It is fine for a teacher or coach to fulfill this role,
but it must be done in a way that is “nonparticipatory,” according
to the Equal Access Act.® This means that all of the activities that
students participate in as part of the meetfing are led by students,
and the teacher or coach is only there fo supervise. As a faculty
sponsor, the teacher or coach is still acting in his or her official
capacity as a school employee and therefore cannot participate
in religious speech with students. The fact that the teacher or
coach is only there to supervise should be made clear by school
officials, so students will not misunderstand or think that the
school in any way endorses the religious club’s mission because

of the presence of the teacher or coach.

Is there a way a coach or teacher can actively lead
and participate in a religious club?

Yes. A coach or teacher can lead a religious club if it is not
a recognized school club. Whether or not a school district

recognizes student clubs, it may allow its facilities to be used

31



by community groups that have no affiliation with the district,
such as the Boy Scouts, or various churches that may use school
facilities during non-school hours. Religious clubs may request

fo use school facilities before or after hours as an independent
community group. In that scenario, teachers may participate fully
in meetings as individuals engaging in private speech, even if
they are employed at that particular school.?” A school cannot
restrict employees from participating in religious-based activities
that occur on their own time, outside of school-sponsored events
or instruction.”® But religious clubs that elect not to be recognized
may not have the same rights and privileges given to recognized

student clubs.

Can coaches meet with other coaches and teachers
as a group?

Even though school employees may not take an active role in
meetings of recognized student clubs, teachers and coaches

in public schools may exchange ideas or even have prayer
meetings with one another, absent student involvement. If
teachers are allowed to hold meetings unrelated to school
business on the school premises, then they must also be allowed
to discuss religion, pray with one another, efc., when there are

no students involved.”!
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WHAT RIGHTS DO STUDENTS HAVE

TO EXPRESS THEIR
FAITH AND BELIEFS

ON COLLEGE
CAMPUSES?



The First Amendment to the U.S. Constitution,
which states that “Congress shall make no law...
abridging the freedom of speech” or “prohibiting
the free exercise” of religion, protects students’
right to engage in religious or poliical expression
and freely exercise their faith. Public colleges and
universities are government bodies, so they
cannot single out speech or conduct for
discriminatory treatment simply because it is
religious, pro-life, pro-marriage or political.”
As the Supreme Court has explained, “state
colleges and universities are not enclaves
immune from the sweep of the First Amendment."”
In fact, “the precedents of [the Supreme] Court
leave no room for the view that, because of the
acknowledged need for order, First Amendment
protections should apply with less force on college

74

campuses than in the community at large.”

Despite these protfections, many college students face hostility
and censorship in expressing their faith and beliefs. The following
information addresses common questions regarding students’

rights to express their faith on campus.
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What are a student’s rights on campus?

Students benefit from even greater protection of their First
Amendment rights on public college campuses than they do in
public secondary schools. The First Amendment gives college
students the right to express their personal religious beliefs on
campus through speech, writing, leafleting, forums, concerts,
visual or performing arts, and even silence. As government
entities, public universities cannot legally enforce policies that
discriminate against students on the basis of their religious

beliefs, practices, and expression.

Generally speaking, college students can exercise the following

rights on campus:

Freedom of Speech — The U.S. Conslitution protects the right
fo express personal religious and political beliefs in writing,

speech, and visual or performing arts while at a public university.

Freedom of Association — Religious and political student
groups have the same right to associafe on university

campuses as any other group.

Free Exercise of Religious Beliefs — Public universities cannot
compel students to publicly advocate views and adopt values

that are contrary to their beliefs.
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Equal Access — All recognized student groups have the same
right to access resources a university has made available.
This includes funding, meetfing rooms, mail systems, or other

campus resources.

Equal Opportunity — Students have the right to be free from
censorship, reprisal, or punishment for their beliefs. Students
with religious or conservative beliefs should have the same

chance at academic success, employment, and promotion.

SPEECH CODES

Can a public university tell a student not to speak on
certain topics because they could be offensive?

No. Many public universities use unconstitutional speech
codes on their campuses to censor students. They can be
found in student handbooks, university policies, and even state
regulations. By using terms like “offensive,” “demeaning,” and
"uncomfortable,” these speech codes give administrators broad

discretion to silence students, which is unconstitutional.”
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How can students find out if their university has a
speech code?

Universities do not typically advertise their speech codes, so a
student may need fo search fo find it. A student can likely find
most speech codes in policies of boards of regents or frustees,
student handbooks, student codes of conduct, or university-wide
policies. When looking for a university speech code, it may be
helpful to search for terms like “speech,” “expression,” “offensive,”
"harassment,” or “demeaning,” in these documents. Sometimes,
a university will use a bias incident reporfing system that allows
students to report when another person has offended them.

ADF may also be used as a resource to determine whether a

student’s university has a speech code.

What should students do if they discover their
university has a speech code?

Take action. If a student finds that his or her university has a
speech code (more than half of public universities in the country
do have one), a student can take steps to get it repealed.
Possible steps include writing the administration or submitting

an op-ed to the campus newspaper. A student can also hold
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an event on campus that brings awareness to the problem that
campus speech codes pose in suppressing student speech.

A student may also contact ADF for support and other ideas.

Can a professor make a student take a stance on a
particular issue?

Generally, no. Professors can ask a student to play “devil's
advocate” when completing a class assignment, test, or
homework. But they cannot force him or her to take a particular
position on an issue outside
NO GOVERNMENT of the classroom, punish him
ENTITY HAS THE RIGHT or her for stating beliefs in

TO T E L L an open-ended assignment,
or invoke curriculum as a
STUDENTS prefext for punishing him or
her for religious beliefs.”
WHAT TO SAY, An example of this is the
TH|NK, OR FEEL case of a student named
Emily Booker. University
administrators and faculty directed her to participate in lobbying
the Missouri State Legislature to support homosexual adoption
as part of her course requirements for a degree in social work.
When she refused to do so because of her beliefs, the university

threatened to withhold her degree. No government entity has

the right fo tell students what to think, say, or feel.
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SPEECH ZONES

Can a university isolate a student who wants to share
a pro-life viewpoint to a remote part of campus?

Generally, no. Some universities use policies to create “speech
zones' to restrict free speech. These policies sometimes provide for
a "free speech zone" on campus, but often that “zone” is so small
or so far removed from the heart of campus that it is an ineffective
area for sharing one's message.”” Other campuses dramatically
limit free speech to certain times of the day or week and often
give administrafors a right to review and approve materials before
they are disseminated. In the scenario where campus officials
have moved a student from a prominent spot on campus to a low-

traffic area while sharing their beliefs, the university likely violated

the student’s freedom of speech and action should be taken.




How can students find out if their university has a
speech zone?

Unlike speech codes, universities are likely to advertise their “free
speech areas.” Speech zone policies can often be discovered by
asking the student activities office where a student group can hold
an event on campus. It is likely they will reference the “free speech
area.” These policies may also be found on the university’s website
by searching for terms like “solicitation,” “literature,” “expression,”
“speech,” and “time, place and manner.” ADF may also be utilized
as a resource in helping students decipher whether their university

has a speech zone.

What should students do if their university has a
speech zone?

Similar to speech codes, speech zones can infringe one's First
Amendment right to freedom of speech. If a university’s student
activities office denies permission for a student to hold a free

speech event outside of the speech zone, further action should
be token. ADF can offer assistance in confacting the school to

address the issue.
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STARTING OR RENEWING
A STUDENT GROUP

What steps can be taken to start a student group
on campus?

A student interested in starting a student group on campus should
first look for the university policies that govern how to start or renew
a student group. They can usually be found in the student handbook
or student organization handbook. The student activities office
can also be a resource if the guidelines are not readily found. It
is important to follow the guidelines exactly as they are written to

avoid denial of group recognition because of a technicality.

The First Amendment protects the right to have a Christian, pro-
life, or conservative student group on equal terms as all other
groups on campus, so the university should not have a clause
stafing that it does not allow these types of groups on campus.”®
A new student group should then prepare a constitution and
bylaws. These documents define, among other things, who can
participate in the group, who can be a member, and who can
be a leader. In past cases, some public universities have tried to
require groups fo accept any student as a member and leader,
and call it “discrimination” if they did not. This is unconsfitutional,

as explained in the next question.
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The purpose of placing limits on who is eligible to lead or

vote in a group is to preserve the character of the group. For
example, some Christian groups may ask officers fo lead Bible
studies. Those groups require their officers to agree with a
statement of faith or to demonstrate a commitment to their faith.
Doing so helps ensure the officers will be good representatives
and will be able to teach others in accordance with the beliefs
of the group. Diversity does not mean allowing anyone to do
anything in the group. A group's individuality and demonstrated
commitment to a faith or cause adds diversity to campus and

should be welcomed by a public university.

If a university asks a student group to make changes fo their
constitution that alters the identity of the group, action should be

taken. ADF can serve as a resource to address this issue.

Is it constitutional for a university to dictate whether

members or leaders of a religious group are chosen
based on their beliefs?

Generally, no. Many public universities require student groups

fo adopt a nondiscrimination membership policy as a condition
of receiving official school recognifion. Such policies attempt to
force a religious or political organization to accept as members

and leaders persons who don't necessarily agree with the
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organization’s beliefs. For example, a Christian organization
would be forced to accept as president an atheist student, while
the College Republicans would be compelled to accept a left-

leaning Democrat as its leader.

STUDENT
ORGANIZATIONS
MAY SELECT
THEIR LEADERS

BASED ON ADHERENCE
TO THE ORGANIZATION'S

their members and leaders
based upon their adherence B E L I E F S

to the organizations' beliefs.””

The First Amendment's Free
Speech Clause protects the
right of expressive associations,
like student organizations at

public universities, fo select

Individuals must be free to join together for common causes
without inferference from the government. Conditioning access fo
university programs is an improper restraint on this freedom. For
this reason, in most circumstances universities cannot expel religious
groups from campus merely because they want their members or
leaders to uphold faith-based standards of belief and conduct.
Overly broad “nondiscrimination” policies violate student groups’

rights of free speech and association.

If the university has an “all-comers” policy, which requires all

student groups to open their membership fo all students, with no
exceptions, then the policy could be constitutional under current
law, if very specific conditions are met.® Most universities don't
have this extreme type of policy, and if they do they it isn't often

enforced on a consistent basis.

43



EQUAL ACCESS TO FACILITIES
AND STUDENT FEES

Can a university deny a student group’s room rental
request because it is too “religious” or “political2”

No. Many administrators mistakenly believe that permitting
expressions of faith means that the college or university is violating
the so-called “separation of church and state.” The Supreme
Court has held for many years that the Constitution requires
neutrality toward religion; it does not require hosfility.?" A group

cannot be singled out for disparate treatment because it is

religious or conservative.




Can a university deny a student group funding
because its activities are “religious” or “sectarian?”

No. When a public university creates a mandatory student
activity fee and then allocates a portion of the collected fees
to fund student organization activities, it creates a public forum
for student speech and must distribute the fees on a viewpoint
neutral basis.®? Thus, a college may not rely on a group's
ideology, mission, purpose, or views as grounds for denying
equal access to student activity fees. Policies that bar use of
student activity fees for religious advocacy, sectarian activities,

or worship violate this requirement.®?

Can one student really stand up to an entire college
or university?

I a student believes his or her university may be violating a
constitutionally protected right, he or she has every right to
speak up. With the help of ADF, a student can pave the way
for students across the country to live out their faith freely on

campus.
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FACULTY SPEECH

May a faculty member express his beliefs outside
of the classroom?

Yes. The First Amendment protects a public employee’s right, in
certain circumstances, to speak as a citizen addressing matters
of public concern.?* But the government may to some extent
regulate the speech of its employees because of ifs inferest in
performing its functions efficiently and effectively.®* To receive
First Amendment protection, a public university professor must
show (1) he or she was speaking as a citizen; (2] “on a matter of
public concern;” and (3] when balancing the university's interest
in efficiency and effectiveness against his or her speech, his or

her right to speak wins out.

When a public university professor expresses his or her beliefs
outside of the classroom and outside of his or her job duties,
he or she is speaking as a citizen.?® Normally, when a public
employee speaks pursuant to his or her job duties, he or she

does nof receive First Amendment protection.?’”
A matter of public concern is one that touches upon “an issue
of social, political, or other interest to a community."®® Speech

will generally be considered a matter of public concern unless
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it falls within that “narrow spectrum” of speech that is purely of
“personal concern,” such as a “private personnel grievance.”®?
The quintessential example of protected speech is the teacher
who criticizes his or her public school’s policies and reveals
official misconduct, like criticizing the school’s misinformation
about and mismanagement of public funds.”® But the federal
courts have found that speech on a matter of public concemn also
includes topics ranging from

academic freedom,”" race PUBLIC UNIVERSITY

discrimination,” and violations PROFESSORS
of civil rights,”® to sex and MAY SPEAK AS A
gender,”* hemp,”® abortion,”®

homosexuality, and religion.”” C I T I Z E N

ON MATTERS OF PUBLIC
Once a professor shows that

his or her statements touch on CONCERN
a matter of public concern,

"the burden shifts to the defendant to show that its legitimate
administrative interests outweigh the plaintiff's First Amendment
rights.”"”® One of these inferests is the university’s inferest in
“efficient provision of public services,"?” but the university
‘must make a stronger showing of the potential for inefficiency
or disruption when the employee’s speech involves a ‘more

substantial[]" matter of public concern.”%

Thus, a faculty member may express his or her beliefs outside the
classroom so long as he or she is speaking as a citizen on a matter

of public concern and it does not unduly disrupt the workplace.
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May a faculty member talk about his or her beliefs in
the classroom?

Professors may discuss issues germane fo the subject matter of
the course.!”" While the Supreme Court has not “determined
what scope of First Amendment protection is to be given a
public college professor’s classroom speech,”? “[i]t has long
been recognized that the purpose of academic freedom is

fo preserve the 'free marketplace of ideas’ and protect the
individual professor's classroom method from the arbitrary
inferference of university officials.""%* A college may not
straightjacket a professor and eliminate his or her ability to teach
in the classroom. Because “[tlhe First Amendment guarantees
wide freedom in matters of adult public discourse,"'** “discussion
by adult students [and their professor] in a college classroom
should not be restricted.”> But this freedom is not unlimited. A
good rule of thumb is that professors may share their thoughts
on anything “germane” to the subject matter of the course.'*®

For example, a professor cannot teach material used in
contfravention of university policy,'”” but a professor’s discussion
of the social impact of words in a language course, even if those
words may be offensive, is permitted.'® So long as a professor
stays within the subject required by the curriculum, the First

Amendment should protect his or her right to speak freely.
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May a faculty member pursue research that others
deem “controversial?”

Yes. The U.S. Supreme Court has stated:

To impose any strait jacket upon the intellectual leaders in our colleges
and universities would imperil the future of our Nation. No field of
education is so thoroughly comprehended by man that new discoveries
cannot yet be made. Particularly is that true in the social sciences,
where few, if any, principles are accepted as absolutes. Scholarship
cannot flourish in an atmosphere of suspicion and distrust. Teachers and
students must always remain free to inquire, to study and to evaluate,
fo gain new maturity and understanding; otherwise our civilization will
stagnate and die.'*?

These principles are not mere platitudes but reflect an understanding
that the inherent job duties of college professors require protection
by the First Amendment. Colleges assign professors to the
classes they will teach and sef the curriculum for those classes,
but, ultimately, the professors assign reading, write and grade
exams, lead daily classroom discussions, and answer students’
questions."® The government may never discriminate against
someone based on the viewpoint of his or her speech."! The
history of the public university itself shows that it is intended to
be the “marketplace of ideas” where free thought and debate
flourish.""? If a public university punishes a professor for the views
he or she expresses in an article or in the classroom, then he or

she may have a claim for viewpoint discrimination.
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GLOSSARY OF TERMS

Associated Student Body (ASB) Funds/Student
Organizational Funds — Funds derived from student fees.

Closed Forum — A forum where schools have the greatest
discretion to restrict speech. Schools may disallow all student
groups, or sef neutral policies as to which groups are allowed,
but cannot regulate or discriminate based on viewpoint.

Equal Access Act — A federal law granfing recognized student
clubs in public high schools equal access to school facilities

and benefits, regardless of their religious or political views.
20 U.S.C. § 4071 et seq.

First Amendment —

Establishment Clause “Congress shall make no law

respecting an establishment of religion, ...."

Free Exercise Clause “Congress shall make no law ...
prohibiting the free exercise thereof, ...."

Free Speech Clause “Congress shall make no law ...

abridging the freedom of speech, ..."

Limited Open Forum — Defined in the Equal Access Act as
existing “whenever [a] school grants an offering to or opportunity
for one or more noncurriculum related student groups [or clubs]
to meet on school premises during noninstructional time.”

20 U.S.C. § 4071(b).
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Limited Public Forum — A forum that is reserved for certain
groups or the discussion of certain topics, but not limited in a
way that discriminates against speech based on viewpoint. The
limitations also must be reasonable in light of the forum'’s purpose.

Good News Club v. Milford, 533 U.S. 98, 106-07 (2001).

Matter of Public Concern — An issue that is of inferest to the
general public, not simply an internal workplace matter.

Noncurriculum Related Student Group — “Best interprefed
broadly to mean any student group that does not directly relate
to the body of courses offered by the school.” Pope by Pope v.
East Brunswick Bd. of Educ,, 12 F.3d 1244, 1251 (3d Cir. 1993)
(citing Bd. of Educ. of Westside Cmty. Sch. v. Mergens, 496 U.S.
2206, 239 (1990). The Pope court also said that religious and

political clubs by their nature are noncurriculum related. Id.

Noninstructional Time — “Time set aside by the school before
actual classroom instruction begins or affer actual classroom

instruction ends.” 20 U.S.C. § 4072(4).

Nonschool Person — Anyone who is not affiliated with the
school, as either an employee or a student.

Private Group/Community Group — A group that is not a
recognized school club and whose access therefore is not
protected by the Equal Access Act. The access of such groups
will be evaluated under the First Amendment Free Speech
Clause, depending on what type of forum the school has
created for community groups (for example, open, limited open,
closed — see this glossary for definitions).
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Private Speech — Individual speech that is protected by the First
Amendment.

Sponsorship — “Includes the act of promoting, leading, or
parficipating in a meeting. The assignment of a teacher,
administrator, or other school employee to a meeting for custodial
purposes does not consfitute sponsorship of the meeting.”

20 U.S.C. § 4072(2).
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